MTA # ____________


U.S. DEPARTMENT OF AGRICULTURE
Agricultural Research Service

ARS Plant Evaluation Agreement
PARTIES:
ARS:
USDA, ARS, Midewest Area


Research Unit

Scientist Address

City, State  Zip

Tel:  Telephone # of Scientist

FAX:  FAX # of Scientist

E-mail:  E-mail address of Scientist
Cooperator:
Company/University Name

Address

City, State   Zip

Tel:  Telephone # of Cooperator

FAX:  FAX # of Cooperator

E-mail:  E-mail address of Cooperator
WHEREAS, ARS has performed research to develop the Test Selections, which are defined below, and owns certain valuable property rights thereon; and


WHEREAS, ARS desires to have the Test Selections grown and evaluated for potential introduction and release; and 

WHEREAS, Cooperator represents that it has the facilities, personnel and expertise necessary to grow and evaluate the Test Selections and is willing to expend its own resources to fulfill the Purpose (defined hereinafter) of this Agreement; and


WHEREAS, ARS desires to have the Cooperator grow and evaluate the Test Selections; and


WHEREAS, Cooperator desires to grow and evaluate the Test Selections for ARS under this ARS Plant Evaluation Agreement (hereinafter “Agreement”).

NOW THEREFORE, in consideration of the foregoing and the mutual promises and obligations hereinafter set forth, ARS and Cooperator, intending to be legally bound, agree as follows:

1.
Definitions
a.
“Test Selections” means: (a) [insert scientific name]; (b) [insert common name]; (c) [insert line #]; and (d) [insert # of plants, seeds, buds, scions, cuttings, or other plant parts].  (For example: (a) Vaccinium corymbosum; (b) Blueberry; (c) A54; and (d) 5 plants.  Please delete this example after filling out Test Selections definition.)
b.
“Test Materials” means Test Selections, plants of the Test Selections, and any kind of material of the Test Selections including but not limited to buds, scions, cuttings, seed, sports or other plant parts, including fruit.

c.
“Confidential Information” means the Test Materials and any and all information and data, technical and non-technical, which relates to the Test Materials and has been transferred to or disclosed to the Cooperator or has been generated under Agreement.

2.
Evaluation
a.
Test Selections shall be evaluated for field performance and 
(1)
……

(2)
……

(3)
……

(4)
……

(hereinafter “Purpose”).  Cooperator agrees that the evaluation performed under this Agreement and the resulting data does not qualify Cooperator as a breeder.
b.
ARS agrees to provide Test Selections to Cooperator and Cooperator shall grow such Test Selections on land provided by Cooperator at no charge to ARS.
c.
Cooperator shall not propagate Test Materials except as provided in 2.a. above or unless an ARS Plant Propagation Agreement covering the Test Materials has been executed.
d.
Cooperator shall not report on, describe for publication, or exhibit at trade shows or otherwise display publicly any of the Test Materials covered by this Agreement, except with the express written consent of ARS. 

3.
Ownership of Test Material
a.
The Test Materials shall remain the sole and absolute property of ARS.

b.
The Test Materials shall not be sold, transferred, assigned, shipped, or transported, in whole or in part, by the Cooperator to any other person or persons, domestic or foreign, for any purpose whatsoever without the express written consent of ARS.
c.
Any and all requests for Test Materials that are received by the Cooperator shall be referred to ARS.
d.
Cooperator acknowledges that the Test Materials represent and contain valuable intellectual property.  Cooperator shall not use, or permit others to use, any parts of the Test Materials for breeding, hybridizing or making selections.
e.
Cooperator agrees that ARS has permission to enter the property of Cooperator during normal business hours to repossess and remove said Test Materials.

f.
Cooperator shall not take any action that can jeopardize the intellectual property rights of ARS.  Furthermore, Cooperator shall not make any application for, nor maintain any rights on the Test Materials.

g.
This Agreement is not a patent, plant variety or other intellectual property license, and no rights in and to the Test Materials is or shall be established by this Agreement.

4.
Reports, Records and Publications
a.
Cooperator shall keep accurate and complete records relating to the Purpose and the Test Materials.  All such records shall be available for inspection by ARS during normal business hours and the records, or true copies of them, shall be delivered to ARS upon request.

b.
Cooperator shall provide written reports to ARS on an annual basis, or upon request, detailing all results related to the Test Materials.  Such reports shall include, but shall not be limited to, an accounting of the number of plants of the Test Selections propagated, field performance, Purpose and other information as requested by ARS.  Cooperator agrees to inform ARS immediately of all sports discovered on the plants of the Test Selections.
c.
Prior to submission for publication, ARS shall provide a copy of any manuscript that describes the evaluation of the Test Materials to Cooperator’s scientist contact and shall acknowledge the Cooperator’s contribution to the work reported.  The final decision as to the publication content and whether or not to publish the manuscript rests solely with ARS.  
d.
Subject to the requirements of confidentiality and preservation of rights in Inventions, ARS recognizes the research results obtained under this Agreement by the Cooperator must be publishable and agrees that Cooperator shall be permitted to present at symposia, national, or regional professional meetings, and to publish in journals, theses or dissertations, or otherwise of its own choosing, data that are obtained from Cooperator’s evaluation of the Test Materials, provided, however, that ARS’ scientist contact shall have been furnished copies of any proposed publication or presentation at least thirty (30) days in advance of the submission of such proposed publication or presentation to a journal, editor, or other third party. ARS shall have thirty (30) days, after receipt of said copies, to approve such proposed presentation or proposed publication, for which approval shall not be unreasonably withheld. Cooperator shall acknowledge ARS’s contribution to the work reported.

5.
Confidentiality
a.
Cooperator shall not disclose Confidential Information to any third party without the express written consent of ARS.
b.
Cooperator shall use the same degree of care to protect Confidential Information received or generated under this Agreement as it uses to protect its own information of a similar nature, but in any event not less than reasonable care under the circumstances.
c.
The Confidential Information shall be excluded from confidentiality if Cooperator can demonstrate that (1) it had possession of the Confidential Information prior to disclosure, or (2) the information generally is available to the public at the time of disclosure, or becomes generally available, after disclosure, through no fault of Cooperator; or (3) Cooperator receives the information from a third party having the right to the information and who does not impose confidentiality.
d.
It shall not be a breach of this Agreement if Cooperator is required to disclose the Confidential Information by a valid order of a court or other government body, or as otherwise required by law, or as necessary to establish the rights of either party under this Agreement; PROVIDED THAT Cooperator shall provide prompt prior notice thereof to ARS to enable ARS to seek a protective order or otherwise prevent such disclosure, and PROVIDED FURTHER THAT the Confidential Information otherwise shall continue to be confidential.
e.
ARS will treat all information generated or gathered under this Agreement in accordance with the Freedom of Information Act.
6.
Representations and Warranties
a.
ARS GIVE NO WARRANTIES OR GUARANTEES, EXPRESSED OR IMPLIED, FOR THE TEST MATERIALS, INCLUDING MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE.
b.
Cooperator shall assume sole responsibility for any claims or liabilities that may arise as a result of the Cooperator’s use of the Test Materials.

c.
The parties acknowledge and agree to comply with all applicable laws and regulations of the Animal and Plant Health and Inspection Service, the Centers for Disease Control, and /or Export Control Administration pertaining to possession or transfer of technical information, biological materials, pathogens, toxins, genetic elements, genetically engineered microorganisms, vaccines, and the like.

7.
Term and Termination
a.
This Agreement shall become effective upon the date of final signature (“Effective Date”) and shall continue for a period of XXX (X) years beginning on the Effective Date.

b.
Either party may unilaterally terminate this Agreement at any time by giving the other party written notice not less than sixty (60) calendar days prior to the desired termination date.
c.
Sections 1 “Definitions”; 3 “Ownership of Test Materials”; 5 “Confidentiality”; and 6 “Representations and Warranties” shall survive the expiration or termination of this Agreement.
d.
At no charge to ARS, Cooperator shall return, destroy or otherwise dispose of the Test Materials, as instructed by ARS, upon completion of the test/evaluation or the termination or expiration of this Agreement, whichever is earlier.

8.
Miscellaneous
a.
The Agreement shall not be transferred or assigned by Cooperator to any party without the express written consent of ARS.

b.
The interpretation and application of the provisions of this Agreement shall be governed by the laws of the United States as interpreted and applied by the Federal courts in the District of Columbia.

c.
Neither party may waive or release any of its rights or interest in this Agreement except in writing.  The failure of a party to assert a right hereunder or to insist on compliance with any term or condition of this Agreement shall not constitute a waiver of that right or excuse a similar subsequent failure to perform any such term or condition by the other party.

d.
The provisions of this Agreement are severable, and the illegality or invalidity of any provision of this Agreement shall not impair, affect, or invalidate any other provisions of this Agreement.

e.
This Agreement constitutes the entire agreement and understanding between the parties, and neither party shall be obligated by any condition, promise or representation other than those expressly stated herein or as may be subsequently agreed to by the parties hereto in writing.

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed by their duly authorized representatives.

ACCEPTED FOR THE COOPERATOR:

	
	
	Title of Company Representative
	
	

	Typed Name
	
	Title
	
	Date


	
	
	Title of Cooperator Scientist
	
	

	Typed Name
	
	Title
	
	Date


[ADDITIONAL SIGNATURE LINES ON FOLLOWING PAGE]

ACCEPTED FOR THE AGRICULTURAL RESEARCH SERVICE:

	
	
	Technology Transfer Coordinator
	
	

	Renée M. Wagner
	
	Title
	
	Date


* * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * 

By signing below, the ARS Scientist and ARS Research Leader acknowledge that they have read, understood, and agreed to the terms and conditions of this Agreement.

ACCEPTED FOR THE AGRICULTURAL RESEARCH SERVICE:

	
	
	Title of ARS Scientist

	
	

	Typed Name
	
	Title
	
	Date


	
	
	Research Leader
	
	

	Typed Name
	
	Title
	
	Date
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